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A. New HR Developments for LGBT

• In 2012, the EEOC included this statement in its Strategic
Enforcement Plan for FY 2013-2016:

• “[T]he Commission recognizes that elements of the
following issues are emerging or developing: … 3)
coverage of lesbian, gay, bisexual and transgender
individuals under Title VII's sex discrimination provisions,
as they may apply.”



A. New HR Developments for LGBT

• In October 2014, Chai Feldblum, a Commissioner of the
U.S. Equal Employment Opportunity Commission,
presented an update on EEOC handling of charges
alleging sexual orientation and gender identity
discrimination.

• In calendar year 2013, there were 834 sexual orientation
and 199 gender identity charges.

• From January 1 through June 30 2014, the EEOC received
459 sexual orientation charges and 81 gender identity
charges.



A. New HR Developments for LGBT

• EEOC Guidance for Processing Complaints of
Discrimination by Lesbian, Gay, Bisexual, and
Transgender (LGBT) Federal Employees

• Claims by transgender individuals. Since April 2012, the
EEOC position has been that discrimination against an
individual because that person is transgender (also known
as gender identity discrimination) is discrimination because
of sex. Macy v. Dep't of Justice, EEOC Appeal No.
0120120821 (April 20, 2012).



A. New HR Developments for LGBT

• Claims by lesbian, gay, and bisexual
individuals. Lesbian, gay and bisexual individuals may
also experience sex discrimination, including sexual
harassment or other kinds of sex discrimination.

• See, e.g., Brooker v. U.S. Postal Service, EEOC Request
No. 0520110680 (May 20, 2013) (an ongoing pattern of
comments and rumors referring to a complainant as being
gay can be severe or pervasive enough to rise to the level
of sexual harassment).



A. New HR Developments for LGBT

• Claims by lesbian, gay, and bisexual individuals.
• Sex discrimination includes adverse actions taken because

of a person's failure to conform to sex-stereotypes. See,
e.g., Rosa v. Department of Veterans Affairs, EEOC Appeal
No. 0120091318, 2009 WL 2513955 (E.E.O.C.) (August 3,
2009) (harassment against a male employee including
repeated innuendos about his sexuality and verbal
mocking using "very feminine voices" can constitute
discrimination based on sex).



A. New HR Developments for LGBT

• Claims by lesbian, gay, and bisexual individuals.
• Veretto v. U.S. Postal Service, EEOC Appeal No.

0120110873 (E.E.O.C.) (July 1, 2011) (discrimination
based on sex-stereotype that men should only marry
women can constitute discrimination based on sex);

• Castello v. U.S. Postal Service, EEOC Request No.
0520110649 (December 20, 2011) (E.E.O.C.)
(discrimination based on sex-stereotype that women
should only have sexual relationships with men can
constitute discrimination based on sex)



A. New HR Developments for LGBT

• Claims by lesbian, gay, and bisexual individuals.
• Baker v. Social Security Administration, EEOC Appeal No.

0120110008, 2013 WL 1182258 (E.E.O.C.) (Jan. 11, 2013)
(Complainant's allegation of sexual orientation
discrimination was a claim of sex discrimination because it
was based on his gender non-conforming behavior, and
the fact that a Complainant characterized the basis of
discrimination as sexual orientation does not defeat an
otherwise valid sex discrimination claim)



A. New HR Developments for LGBT

• Claims by lesbian, gay, and bisexual individuals.
• Culp v. Dep't of Homeland Security, EEOC Appeal No.

0720130012, 2013 WL 2146756 (E.E.O.C.) (May 7, 2013)
(allegation of sexual orientation discrimination was a claim
of sex discrimination because supervisor was motivated by
his attitudes about sex stereotypes that women should only
have relationships with men).



A. New HR Developments for LGBT

• MUHAMMAD, v. CATERPILLAR INC. (7th Cir. 9/9/2014)
• In 2006, after some of Muhammad's coworkers made

offensive comments, both orally and in writing, about his
race and his perceived sexual orientation, Muhammad
complained to management, and the company responded.

• Employer claimed that Muhammad was “disrespectful” and
walked away from his supervisor while being disciplined.



A. New HR Developments for LGBT

• MUHAMMAD, v. CATERPILLAR INC. (7th Cir.)
• Muhammad was indefinitely suspended and later

terminated, allegedly for insubordination. Muhammad filed
suit, alleging he was harassed with offensive comments
about his perceived sexual orientation and race and his
suspension was in retaliation for reporting offensive graffiti
to the supervisor.

• The district court granted summary judgment for
Caterpillar, rejecting the claim of sexual harassment
because the Title VII prohibition on discrimination based on
sex extended only to discrimination based on a person's
gender, and not a person's sexual orientation.



A. New HR Developments for LGBT

• MUHAMMAD, v. CATERPILLAR INC. (7th Cir.)
• The Court affirmed in part because, “A fundamental

obstacle blocks Muhammad's claim that Caterpillar is liable
for sexual and racial harassment: Caterpillar reasonably
responded to Muhammad's complaints.”

• The Court did not answer the direct question: is sexual
orientation discrimination prohibited?



A. New HR Developments for LGBT

• MUHAMMAD, v. CATERPILLAR INC. (7th Cir.)
• In October 2014, the EEOC filed a brief in the case

requesting a rehearing contending that: “[D]iscrimination
motivated by sexual orientation will often be motivated by
some sort of gender-based preference, assumption,
expectation, norm, or stereotype. Purposeful discrimination
against straight, gay, lesbian, or bisexual people may often
be animated by stereotypes about sex-specific roles
related to sexual relations and/or romantic relationships.”



A. New HR Developments for LGBT

• MUHAMMAD, v. CATERPILLAR INC. (7th Cir.)
• The EEOC cited to a Ninth Circuit decision holding that,

“Title VII prohibits an employer from discriminating against
an employee for opposing an unlawful employment
practice, such as filing a complaint alleging sexual
orientation harassment and hostile work environment.”
Dawson v. Entek Int’l, 630 F.3d 928, 936 (9th Cir. 2011)



A. New HR Developments for LGBT

• Creed v. Family Exp. Corp. (N.D.Ind.,2009)
• The employee was born as a male but identified as a

female. Before being hired by the employer,
the employee started her gender transition. When
the employee applied for the job, the employee had a
masculine demeanor and appearance and presented
herself as a male. Over the course of employment,
the employee gradually changed her appearance to look
more feminine. The employee was eventually terminated
for failing to comply with the employer's dress code policy
for male employees.



A. New HR Developments for LGBT

• Creed v. Family Exp. Corp. (N.D.Ind.,2009)
• Employee claimed that she was discriminated against

based on her sex when Family Express terminated her for
failing to conform with male stereotypes in violation of Title
VII.

• Although discrimination because one's behavior doesn't
conform to stereotypical ideas of one's gender may amount
to actionable discrimination based on sex, harassment
based on sexual preference or transgender status does
not.



A. New HR Developments for LGBT

• Creed v. Family Exp. Corp. (N.D.Ind.,2009)
• Employee alleges that after she informed co-workers that

she was going through a gender transition, one co-worker
asked her whether “it would kill [her] to appear masculine
for eight hours a day” and why she applied for the job if she
knew she would be undergoing a gender transition.

• Employee says she was told she had to report to work “as
a male.”

• Co-worker testified he thought employee didn't look like the
same person because of her feminine appearance, and he
didn't consider wearing makeup or having long hair to be
masculine characteristics.



A. New HR Developments for LGBT

• Creed v. Family Exp. Corp. (N.D.Ind.,2009)
• “The statements simply do not allow a trier of fact to decide

that Family Express acted on the basis of a prohibited
purpose—Ms. Creed's failure to embody sexual
stereotypes—as opposed to a legitimate non-
discriminatory purpose—breach of the grooming policy—or
even for what is, under today's law, a legitimate
discriminatory purpose—because Ms. Creed was
transgender.”



A. New HR Developments for LGBT

• Creed v. Family Exp. Corp. (N.D.Ind.,2009)
• “As already explained, Ms. Creed's Title VII claim must rest

entirely on the theory of protection as a man who fails to
conform to sex stereotypes. While the court may disagree
with Family Express that a male-to-female transsexual's
intent to present herself according to
her gender identity should be considered a violation of its
dress code and grooming policy, that is not the issue the
law places before the court.”



A. New HR Developments for LGBT

• The law is evolving and at least for the next 2 years,
the EEOC will likely continue to attempt to expand
employee rights to make claims for discrimination
arising out of sexual orientation and gender identity.

• Policies intended to address these issues should be
clearly stated and uniformly enforced.



New HR Developments for 
Religion in the Workplace
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Presentation Notes
Between 1992 to 2007, religious discrimination claims increased by 100 percent. in its 2013 fiscal year, the Commission filed 12 religious discrimination lawsuits. That is three more religious discrimination lawsuits than filed in fiscal year 2012



Scope of Title VII

Applies to:

- Employers with 15 or more employees;

- All employment agencies;

- Labor unions with 15 or more members;

- State and local governments and their agencies; 
and

- Most federal government agencies.



Title VII Religious Protections

The right of all employees and job applicants:
1. To be treated without discrimination on the basis 

of sincerely held religious beliefs or practices;
2. To be reasonably accommodated if a sincerely-

held religious belief, practice, or observance 
conflicts with a work requirement, unless doing 
so would pose an undue hardship on the 
business; and

3. To be able to sue employers if discriminated 
against.



Title VII Religious Protections

What Must Employers Do



Notice Requirement

- For a cause of action, employee must show that the 
employer was aware of the religious belief that 
conflicted with job functions 

- Factors:
- Actual knowledge by employer that conflict exists? 
- Management told vs. another employee
- Accommodation requested?

- “Notoriety of beliefs” not enough

Presenter
Presentation Notes
 the “notoriety of her religious beliefs within the company” gave adequate notice, the court held that “[k]nowledge that an employee has strong religious beliefs does not [give] notice that she might engage in any religious activity, no matter how unusual.” Chalmers v. Tulon Co. of Richmond, 101 F.3d 1012, 1020 (4th Cir. 1996). Thus while Brown holds that express notification of a sincerely held religious belief may not be necessary, Chalmers suggests that an employee should give more specific notice of religious beliefs if they are out of the mainstream. Simply put, an employee’s claim will be rejected if the employer does not understand the religious beliefs involved. Chrysler Corp. v. Mann, 561 F.2d 1282, 1285-86  (8th Cir. 1977); Bodett v. CoxCom, Inc., 366 F.3d 736, 744 (9th Cir. 2004).



What are “religious beliefs” or 
“practices”

Seventh Circuit has concluded: 

(1) the belief, for which protection is sought, is ‘religious’ 
in the person’s own scheme of things, and 

(2) It is sincerely held.

Redmond v. GAF Corp., 574 F.2d 897, 901, n. 12 (7th 
Cir. 1978) (citing Welsh v. United States, 398 U.S. 333 
(1970).

Presenter
Presentation Notes
An appellate court has already rejected the notion that veganism is a religion, both because there is nothing religious about refusing to eat animal byproducts and also because one can only imagine the floodgates that such a decision would open if it were upheld. 



What are “religious beliefs” or 
“practices”

- Not concretely defined

- EEOC defines religious practices as including “moral or 
ethical beliefs as to what is right and wrong which are 
sincerely held with the strength of traditional views”

- Not political
- Not dietary (veganism)

Presenter
Presentation Notes
An appellate court has already rejected the notion that veganism is a religion, both because there is nothing religious about refusing to eat animal byproducts and also because one can only imagine the floodgates that such a decision would open if it were upheld. 



What are “religious beliefs and 
practices”?

- Includes:
- All aspects of religious observance;
- Traditional, organized religions;
- Uncommon, informal, and/or unorganized beliefs;
- Size does not matter; and
- Moral or ethical beliefs as to what is right and 

wrong which are sincerely held with the strength of 
traditional religious views

Presenter
Presentation Notes
. The fact that no religious group espouses such beliefs or the fact that the religious group to which the individual professes to belong may not accept such belief will not determine whether the belief is a religious belief of the employee....” 29 C.F.R. § 1605.1 (1990). 



What are “religious practices”

- Association with a particular religious group;

- Physical or cultural traits commonly associated 
with a particular religion; and

- Clothing or accessories commonly associated with 
a particular religion.



Employers’ Duties under Title VII
What obligations do Employers have

Employers have four duties regarding the religious
beliefs and practices of employees:

- Prevent discrimination in employment (hiring, firing, 
training, terms, conditions, rules, compensation, & 
privileges) based on religion;

- Prevent religious harassment in the workplace;

- Reasonably accommodate the religious exercise of 
employees; and

- Prevent retaliation against an employee or 
applicant who has engaged in protected 
activity

Presenter
Presentation Notes
There may be state or local laws in your jurisdiction that have protections that are parallel to or broader than those in Title VII



Reasonable Accommodation
Title VII: Must accommodate an employee’s sincere 
religious beliefs or practices if:

1) they interfere with the employee’s ability to perform a 
job function; and

2) the accommodation is “reasonable”

Title VII does not impose a duty on the employer to 
accommodate at all costs

Presenter
Presentation Notes
There may be state or local laws in your jurisdiction that have protections that are parallel to or broader than those in Title VII



Harassment and Failure to Accommodate
Aboubaker v. Washtenaw, County of et al (Michigan 
federal court)
- Aboubaker was hired in as a bus driver
- After 9/11, face numerous issues:

- Employer had four-day work week, Aboubaker was 
denied requests for Fridays off due to religious 
reasons, even though other employees received it 
off

- Supervisor called him a “terrorist”, “Osama”, “Bin 
Laden” and “al qaeda” 

- Meetings were intentionally set during lunch (during 
prayer time)

- Supervisor called Aboubaker during prayer 
times



Harassment and Failure to Accommodate
Aboubaker v. Washtenaw, County of et al (Michigan 
federal court)

- Jury found that there was religious discrimination and 
harassment, found for Aboubaker, and returned a 
verdict for $1.2 Million:

- Lost wages of $321,490.13, 
- Front pay of $614,028.97, 
- Pain and Suffering of $250,000; and 
- Punitive damages of $1.



Reasonable Accommodation
“undue business hardship”

- Reduces efficiency in the accommodated employee’s 
position or in others;

- Great effect on other employees’ benefits or positions;

- More than nominally affects workplace safety;

- Will result in more than regular administrative costs;

- Will violate another law or regulation; or

- Causes other employees to bear the 
accommodated employee’s share of hazardous 
or burdensome work.

Presenter
Presentation Notes
Need not be the employee’s preferred accommodation or the accommodation most beneficial to the employee 



Title VII
Ministerial Exception

What MAY Employers Do

- Exceptions?

- How can an employer make decisions based on 
religion?

- What religion is permissible in the workplace?



Religion in the Workplace
Employer/Management Led Prayer

No statute that lists what employers may do

Context is key!

- Prayer in the work place
- Ok if accommodate atheist employee by 

allowing him to opt out of worship services -
EEOC v. Townley Eng'g & Mfg. Co., 859 F.2d
610, 615 (9th Cir. 1988) 

Presenter
Presentation Notes
Laws focuses on what you cannot do and what you must do; not what you may doWhat employers may do comes from case lawLeading prayer ok if employees can opt out



Religion in the Workplace
Employer/Management Led Prayer

- In Iowa, a county supervisor of 50 employees allowed 
employees to pray in meetings

- Supervisor would affirm his own faith by referring to 
Bible passages related to slothfulness and “work 
ethics.” 

- Supervisor was reprimanded and directed to 
immediately “cease any activities that could be 
considered to be religious proselytizing, witnessing, or 
counseling and . . . insure a work environment that is 
free of the types of activities . . . described.” 

- He was later fired. 

Presenter
Presentation Notes
Laws focuses on what you cannot do and what you must do; not what you may doWhat employers may do comes from case lawLeading prayer ok if employees can opt out



Religion in the Workplace
Employer/Management Led Prayer

Eighth Circuit:

- County violated Title VII for reprimanding and firing 
Brown for his spontaneous prayers and references to 
his Christian belief. 

- Rejected employer’s argument that Brown’s religious 
speak gave perception of favoritism

- No actual complaints that Brown showed favoritism.

Brown v. Polk County, Iowa, 61 F.3d 650, 654 (8th Cir. 
1995)

Presenter
Presentation Notes
the court deemed this concern to be mere speculation as “defendants showed no ‘actual imposition on co-workers or disruption of the work routine.’” 



Religion in the Workplace
Hanging religious photos

- Ok if promoting diversity but not for retaliation 
Peterson v. Hewlett-Packard Co., 358 F.3d 599, 
604-05 (9th Cir. 2004)

Presenter
Presentation Notes
Employee discharged for posting anti-gay scripture messages.  A company’s Diversity posters and policy included sexual orientation among the various other EEO statuses listed (just as a number of states include sexual orientation in their anti-discrimination laws and require anti-discrimination policies regarding all EEO categories).  One employee interpreted this inclusion of “gays” as a company effort to change his moral values and as an attack upon Christian employees, and himself in particular.  He believed he had a duty to expose and fight “sin,” and must counterattack by posting “anti-gay” scripture and other messages.  He persisted in spite of company efforts to explain that the Diversity program merely promoted tolerance and did not advocate changing anyone’s religious or moral values.  He stated that his posted messages were “intended to be hurtful” to gay employees and refused to take them down.  He was fired.  In upholding the discharge, the court held that an employer has no duty to accommodate disrespectful religious messages.  Further, the company had a legal obligation to include sexual orientation in its EEO policies and efforts. Peterson v. Hewlett-Packard Co. (9th Cir. 2004). 



Title VII
Statutory Exception:
- Religious Organizations (42 USC § 2000e-1(a)) 

- Allows religious organizations to give employment 
preference to members of their own religion.

Ministerial Exception
- Premise is based on constitutional First Amendment 

considerations of the separation of church and state 
under the free exercise and establishment clauses.

Presenter
Presentation Notes
Religious organizationsThis exception only allows religious organizations to prefer to employ persons who share their religion.It does NOT allow religious organizations to otherwise discriminate in employment decisions.MinisterialThis exception prevents clergy members from bringing claims of discrimination under federal discrimination laws.The theory is that governmental regulation of church administration would be an impermissible entanglement of church and state.



Religion in the Workplace
What may employers do?

- Religion trumps labor union
- School operated by a Catholic diocese
- Union tried to enforce the contractual rights
- Court held:

- School was immune from legal action by a 
teachers’ union because it would involve 
government (court or NLRB) interference into 
the internal decision making of a religion.

- Boston Archdiocese Teachers Assoc. v. 
Archdiocese Central High Schools, Inc. (D. Mass., 
2005).

Presenter
Presentation Notes
Laws focuses on what you cannot do and what you must do; not what you may doWhat employers may do comes from case lawLeading prayer ok if employees can opt out.  (“the company's workplace diversity campaign did not attack any group of employees on account of race, religion, or any other important individual characteristic.”)



Religion in the Workplace
What may employers do?

- “teacher” may be “ministerial” employee
- Teacher was a “called teacher”
- Teacher terminated for narcolepsy and sued under 

ADA
- Court found particular teacher was a “ministerial”:

- Special additional duties to lead prayers and 
help with student devotionals.

- Took special religious training and received a 
resulting extra pay stipend which the school’s 
lay teachers did not.

- Courts held: could not interfere with the religious 
organization’s decision about the ministerial 
employee.

EEOC v. Hosanna-Tabor Evangelical Lutheran 
Church and School (U.S. S.Ct., 2012).

Presenter
Presentation Notes
Laws focuses on what you cannot do and what you must do; not what you may doWhat employers may do comes from case lawLeading prayer ok if employees can opt out.  (“the company's workplace diversity campaign did not attack any group of employees on account of race, religion, or any other important individual characteristic.”)



Title VII
Ministerial Exception

- Two Effects:
- How broad is “minister”?
- What about for-profit religious organizations (e.g.,

Hobby Lobby)

Presenter
Presentation Notes
Religious organizationsThis exception only allows religious organizations to prefer to employ persons who share their religion.It does NOT allow religious organizations to otherwise discriminate in employment decisions.MinisterialThis exception prevents clergy members from bringing claims of discrimination under federal discrimination laws.The theory is that governmental regulation of church administration would be an impermissible entanglement of church and state.



Hobby Lobby case
Religious Freedom Restoration Act (RFRA)

- Law aims to limit legislation that “substantially burdens 
a person’s free exercise of religion,” unless the federal 
government can demonstrate that application of the 
burden:

- Advances a “compelling governmental interest”; 
and 

- Is the least restrictive method possible.

Applies even if the law in question is neutral and 
generally applicable



Hobby Lobby case

In 2010, Patient Protection and Affordable Care Act 
(ACA) was signed into law and a part of which requires 
employer group health plans to pay for preventative care 
for women, including twenty FDA-approved contraceptive 
methods. 

- churches and other nonprofit, religious institutions were 
given exemptions and do not have to pay for 
contraceptives for employees.



Hobby Lobby case

In Burwell v. Hobby Lobby, three for-profit, closely-held 
corporations sought protection under RFRA to opt-out of 
paying health care coverage for certain contraceptives 
on the grounds of religious belief. 

- Claimed such contraceptive methods contradicted with 
their Christian beliefs

Issue for the Court:

- Does the RFRA protect for-profit, closely held, secular 
businesses?

Presenter
Presentation Notes
(i.e., after-conception birth control) They argued such contraceptive methods contradicted with their Christian beliefs that life begins at conception. The plaintiffs argued that by not providing all government-mandated contraceptives, they were subject to large penalties (e.g., $475 million per year). In a 5–4 vote, the Court held that “the regulations promulgated by the Department of Health and Human Services requiring employers to provide their female employees with no-cost access to contraception violate the Religious Freedom Restoration Act.” The Court held by requiring Hobby Lobby to pay for such contraceptive methods was substantially burdening the closely-held business’ freedom to exercise its religion and that there are less restrictive methods for the government to require covered contraceptives (e.g., the government could assume the cost of the four contraceptives itself). Are for-profit corporations “persons”



Hobby Lobby case

Court: 
- Because “person” not defined, “person” includes 

closely held corporations (“each owned and controlled 
by members of a single family”), even if they operated 
for-profit;

- Government does have compelling interest to require 
contraceptive coverage under the ADA; and

- Less restrictive means could achieve that interest 
(expand the accommodation available to nonprofit 
employers with similar objections)

Presenter
Presentation Notes
“[t]he most straightforward way ... would be for the Government to assume the cost of providing” coverage to women whose employers object to providing coverage



Hobby Lobby impact

First time Court decided RFRA covers corporations, not 
just persons

Closely held corporations:
- 50% of the value of outstanding stock is owned by 

5 or fewer individuals at any time during the last 
half of the tax year; and

- Is not a personal service corporation

• Covers 90% or more of all businesses

• Employs 52% of American workforce

Presenter
Presentation Notes
Court imputed the beliefs of owners of closely held corporations to the corporations themselves, the Court found that the ACA could not require such companies to provide contraceptive coverage in group health plans offered to their employees



Hobby Lobby impact

- Based on statutory grounds not constitutional (e.g., 
Citizens United v. Federal Election Commission, which 
held corporations have free speech rights under the 
First Amendment)

- Effect: 
- Congress can change the legislation to define 

“person” more clearly 



Hobby Lobby impact

- Start of cases of people claiming religious exemptions 
from general laws:

- Federal Judge in Utah Church cited to Hobby 
Lobby in his decision to excuse a member of the 
Fundamentalist Church of Jesus Christ of Latter-
Day Saints from testifying in a child labor 
investigation

Presenter
Presentation Notes
he investigation in a January deposition, on the grounds that divulging information related to the church violated his religious vows.



- If you are a large corporation, Hobby Lobby has less of an 
effect:

- Continue the interactive process;
- Document any complaints of religious discrimination and 

resulting accommodations; and
- Document why reasonable accommodations do not exist

However, with Citizens United, Courts are still open to granting 
certain Bill of Rights rights to corporations

Religion in the workplace
Where do I go from here?



- If you are a closely held corporation and faith is a strong part 
of your ownership, continue to act appropriately (i.e., interactive 
process, document complaints and accommodations).

- However, you may have additional rights under Hobby 
Lobby and be able to:

- Exclude certain healthcare services;
- Make employment decisions in the workplace based on 

religion; or
- Refuse to do business with certain customers.

Religion in the workplace
Where do I go from here?

Presenter
Presentation Notes
Gays, different religious groupsBeginning to blur line between religious entities



Tread Lightly!

- Hobby Lobby was a statutory interpretation case not
constitutional
- Subject to change

(Consult an attorney)

Religion in the workplace
Where do I go from here?

Presenter
Presentation Notes
Gays, different religious groupsBeginning to blur line between religious entities



C. New HR Developments for Diversity

• What is diversity?



C. New HR Developments for Diversity

• What is diversity?

"The variety of experiences and perspective which arise from 
differences in race, culture, religion, mental or physical 
abilities, heritage, age, gender, sexual orientation, gender 
identity and other characteristics."



C. New HR Developments for Diversity

• What is the value of diversity?
• One author asserts that diversity fosters

• Mutual Respect
• Conflict Resolution
• Business Reputation
• Job Promotion
• Increased Exposure



C. New HR Developments for Diversity

• How do you manage a diverse workforce? Another author
suggests these self-assessment questions:
• Do you test your assumptions before acting on them?
• Do you believe there is only one right way of doing

things, or that there are a number of valid ways that
accomplish the same goal? Do you convey that to
staff?

• Do you have honest relationships with each staff
member you supervise? Are you comfortable with each
of them? Do you know what motivates them, what their
goals are, how they like to be recognized?



C. New HR Developments for Diversity

• How do you manage a diverse workforce? Another author
suggests these self-assessment questions:
• Are you able to give negative feedback to someone

who is culturally different from you?
• When you have open positions, do you insist on a

diverse screening committee and make additional
outreach efforts to ensure that a diverse pool of
candidates has applied?

• When you hire a new employee, do you not only
explain job responsibilities and expectations clearly, but
orient the person to the campus and department culture
and unwritten rules?



C. New HR Developments for Diversity

• How do you manage a diverse workforce? Another author
suggests these self-assessment questions:
• Do you rigorously examine your unit's existing policies,

practices, and procedures to ensure that they do not
differentially impact different groups? When they do, do
you change them?

• Are you willing to listen to constructive feedback from
your staff about ways to improve the work
environment? Do you implement staff suggestions and
acknowledge their contribution?



C. New HR Developments for Diversity

• How do you manage a diverse workforce? Another author
suggests these self-assessment questions:
• Do you take immediate action with people you

supervise when they behave in ways that show
disrespect for others in the workplace, such as
inappropriate jokes and offensive terms?

• Do you make good faith efforts to meet your affirmative
action goals?



C. New HR Developments for Diversity

• How do you manage a diverse workforce? Another author
suggests these self-assessment questions:
• Do you have a good understanding of institutional isms

such as racism and sexism and how they manifest
themselves in the workplace?

• Do you ensure that assignments and opportunities for
advancement are accessible to everyone?



C. New HR Developments for Diversity

• What are the legal challenges?
• ROY v. SOAR CORP. (E.D.PA. Aug. 25, 2014)
• Plaintiff relies solely on various statements and

Defendant's representations about its commitment to
increase diversity to better reflect and meet the needs
of the surrounding community as evidence of race
discrimination.

• “[A]n employer has every right to be concerned with the
diversity of its workforce, and the work environment.”



C. New HR Developments for Diversity

• What are the legal challenges?
• ROY v. SOAR CORP. (E.D.PA. Aug. 25, 2014)
• Generalized initiatives to increase the racial diversity

of a workplace, including the keeping of racial
demographic statistics, meant to “enable [an
organization] to effectively service an increasingly
diverse customer base” are lawful “to say nothing of the
laudable goal of expanding the horizons of opportunity
for more and more members of this great pluralistic
society.”



C. New HR Developments for Diversity

• What are the legal challenges?
• ROY v. SOAR CORP. (E.D.PA. Aug. 25, 2014)
• Unless a plaintiff can demonstrate that a defendant's

“approach to diversity had some negative impact upon
his individual employment situation, the mere existence
of a policy promoting diversity awareness is not
evidence of discrimination” under Title VII.



C. New HR Developments for Diversity

• What are the legal challenges?
• By themselves diversity initiatives do NOT

discriminate.
• As noted before, diversity initiatives should be

clearly stated and uniformly enforced.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• Employee brought action against employer under Title

VII alleging religious discrimination when employer
declined to confer group program status under
employer-sponsored diversity initiative to employee's
proposed group of Christian employees. The United
States District Court for the Southern District of Indiana
granted employer's motion for summary judgment and
employee appealed.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• Holding: Employer's refusal to recognize group of

Christian employees did not amount to religious
discrimination in violation of Title VII.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• Employer-sponsored diversity initiatives have become

increasingly popular. “[M]ajor American businesses
have made clear that the skills needed in today's
increasingly global marketplace can only be developed
through exposure to widely diverse people, cultures,
ideas, and viewpoints.”



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• In an effort to, among other things, support employees

of diverse backgrounds, some employers officially
recognize employee groups organized on the basis of
aspects of social identity.

• Some companies recognize groups that, although open
to both members and nonmembers of the religion, are
organized on the basis of a religious affinity.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• E.g. Intel recognizes groups including the Intel Baha'i

Group, Intel Bible-Based Christian Network, Intel
Jewish Community, and Intel Muslim Employee Group

• Texas Instruments supports diversity initiatives
including the Christian Values Initiative and Muslim
Initiative



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• General Motors has an Affinity Group program to

support employee-organized groups organized around
aspects of social identity, but declines to sanction any
group that promotes a religious position.

• Moranski sought Affinity Group status for the “GM
Christian Employee Network,” GM denied his request,
and Moranski contended te denial constituted unlawful
discrimination against him on the basis of his Christian
religion, in violation of Title VII.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• Title VII defines “religion” to include “all aspects of

religious observance and practice, as well as belief.”
• The statute makes it unlawful for an employer “to

discriminate against any individual with respect to his
compensation, terms, conditions, or privileges of
employment, because of such individual's race, color,
religion, sex, or national origin.”



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• It is well-established that “[t]he central question in any

employment-discrimination case is whether the
employer would have taken the same action had the
employee been of a different … religion … and
everything else had remained the same.”

• Here, the allegations in Moranski's complaint make
clear that General Motors would have taken the same
action had he possessed a different religious position.



C. New HR Developments for Diversity

• What are the legal challenges?
• MORANSKI v. GENERAL MOTORS CORPORATION

(7th Cir. 2005)
• The Affinity Group Guidelines treat employees with all

religious positions identically: any employee with any
religious position may join any of the recognized Affinity
Groups, but the company will not recognize as an
Affinity Group a group organized on the basis of a
religious position. This is not discrimination “because
of” religion, and the district court properly granted
General Motors' motion to dismiss for failure to state a
claim upon which relief could be granted.



C. New HR Developments for Diversity

• What’s next?
• How diverse do you have to be?
• Who will decide, the employee or the employer?
• Post Hobby Lobby, if an employer supports any

religious affinity groups will it have to support ALL
religious affinity groups?



Delivering high quality,                           

cost effective, and responsible              

legal services to our clients.

Mark E. Miller

25 N.W. Riverside Drive 
Evansville, Indiana 47708

Ph: 812.426.1231   Fax: 812.464.3676 
www.bowersharrison.com

Delivering high quality,                           

cost effective, and responsible              

legal services since 1968.

25 N.W. Riverside Drive 
Evansville, Indiana 47708

Phone: 812.426.1231   Fax: 812.464.3676 
www.bowersharrison.com

Cliff R. Whitehead
crw@bowersharrison.com

Mark E. Miller
mem@bowersharrison.com


	Slide Number 1
	Slide Number 2
	Slide Number 3
	Slide Number 4
	Slide Number 5
	Slide Number 6
	Slide Number 7
	Slide Number 8
	Slide Number 9
	Slide Number 10
	Slide Number 11
	Slide Number 12
	Slide Number 13
	Slide Number 14
	Slide Number 15
	Slide Number 16
	Slide Number 17
	Slide Number 18
	Slide Number 19
	Slide Number 20
	Slide Number 21
	Slide Number 22
	Slide Number 23
	Slide Number 24
	Slide Number 25
	Slide Number 26
	Slide Number 27
	Slide Number 28
	Slide Number 29
	Slide Number 30
	Slide Number 31
	Slide Number 32
	Slide Number 33
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39
	Slide Number 40
	Slide Number 41
	Slide Number 42
	Slide Number 43
	Slide Number 44
	Slide Number 45
	Slide Number 46
	Slide Number 47
	Slide Number 48
	Slide Number 49
	Slide Number 50
	Slide Number 51
	Slide Number 52
	Slide Number 53
	Slide Number 54
	Slide Number 55
	Slide Number 56
	Slide Number 57
	Slide Number 58
	Slide Number 59
	Slide Number 60
	Slide Number 61
	Slide Number 62
	Slide Number 63
	Slide Number 64
	Slide Number 65
	Slide Number 66
	Slide Number 67
	Slide Number 68
	Slide Number 69
	Slide Number 70
	Slide Number 71
	Slide Number 72
	Slide Number 73
	Slide Number 74
	Slide Number 75
	Slide Number 76
	Slide Number 77
	Slide Number 78

