
State and Federal Legislative Update 

May 12, 2015 

Christopher Schrader, SPHR                                                                

Director – Government Affairs 

    Evansville Area Human Resources Association 



Agenda 

 State Update 
• Indiana’s new RFRA law 
 

 Federal Update 
 

• 2014 Election: What happened? What does this mean? 

• What to expect from the 114th Congress 

• What does this mean for HR? 
 

 Regulatory and Legal Update 
 

• NLRB 

• DOL 

• Supreme Court 
 

      



Indiana General Assembly 

 



Indiana’s RFRA 

 

What is the BIG HEADLINE? 

How we got the RFRA in the first place 
• Employment Division of Oregon v. Smith 

• The resulting legislation:  RFRA 
 

Supreme Court Decides First Significant Case 
• City of Boerne v. Flores 

 

States/ Judges begin following through after Boerne 
• RFRA’s across the U.S.  

• Indiana’s RFRA 

• Typical RFRA cases 

      

 



 

 

 

 

 

 

Big Headline 

• Sexual Orientation AND Gender 

Identity are NOW defacto 

protected classes in Indiana 

(not in the legal sense) with 

regards to of employment for  

MOST ALL EMPLOYERS* 

*An employer defined as a “Provider” 



 

• An employer who is NOT: 
• A church 

• A religious or parochial school 

• A not-for-profit with a religious affiliation 

• Priest, Rabbi, etc. 

 

• Which basically means 99.9% of 
employers in the state are “Providers” 
 

 

 

Who is a Provider? 



• Providers are not authorized to discriminate in the provision of 
services, use of facilities, use of public accommodations, goods, 
employment, or housing  on the basis of: 

 

• Race 

• Color 

• Religion 

• Ancestry 

• Age 

• National Origin 

• Disability 

• Sex (Gender) 

• Sexual Orientation 

• Gender Identity 

• Military Service 
 

 

 

 

What  Are Provider Limitations? 



• BUT a provider cannot be sued on the basis of sexual orientation 
discrimination UNLESS there is a local ordinance providing for it: 

 

• Marion County (Indianapolis) 

• Fort Wayne 

• Evansville 

• South Bend 

• Monroe County (Bloomington) 

• Lafayette 

• Michigan City 

• Terre Haute 

• New Albany 

• Tippecanoe County (West Lafayette) 

Does the RFRA invalidate these ordinances?  NO! 
 

 

Can I Get Sued? 



• In my opinion, NO! 
 

In today’s world, legal risk pales in 
comparison to reputational risk. 
 

Getting sued is bad; being burned 

at the stake on social media is an 
existential threat. 
 

 

 

Does This Matter? 



 

 

 

The HR Threat Matrix Has Changed 

State Senator Jim Arnold 

“The vast majority of people in this country are not going to stand by and watch that 

kind of activity unfold," he said. "If that's their stand I hope they enjoy eating their 

pizza because I don't think anyone else is going to.” 
The hand of justice in the age of social media has never been swifter. 



So How Did We Get Here? 



Alfred Smith and Galen Black were both members of the 
Klamath Native American Tribe and of the Native American 
Church and counselors at the Douglas County (Oregon) Council 
on Alcohol and Drug Abuse Prevention and Treatment 
(ADAPT).  
 

They were both fired by ADAPT because they had ingested 
peyote, a powerful entheogen, as part of their religious 
ceremonies as members of the Native American Church. At that 
time intentional possession of peyote was a crime under 
Oregon law without an affirmative defense for religious use.  As 
a consequence of termination for cause, they were denied 
unemployment benefits. 

 

 

Employment Div. of Oregon v. Smith 



 

 

Employment Div. of Oregon v. Smith 

The Court found that the state could deny unemployment 

benefits to a person fired for violating a state prohibition on the 

use of peyote, even though the use of the drug was part of a 

religious ritual. The Court found that states have the power to 

accommodate otherwise illegal acts done in pursuit of religious 

beliefs, but they are not required to do so. 

Oregon’s law was a general prohibition on ALL of its citizens, did 

not target the Native American Church, and as such was neutral 

and enforceable. 

 

Majority:  Scalia, Rehnquist (CJ), White, Stevens, Kennedy, and 

O’Connor 

Dissent:  Blackmun, Brennan and Marshall 



 

 

 

 

 

Congress Gets Involved 



House Democrats Enraged by Decision 
• Charles Schumer (D) NY 

• Introduces Religious Freedom Restoration Act  Mar. 93 

• Secures 122 D Co-Sponsors, none from Indiana 

• Gerry Studds (D) MA & Barney Frank (D) MA sponsor the Bill 
 

• Republicans Divided 
• Many oppose because Court said states could have their own 

religious protection laws 

• Some support because they believe it will shore up religious 
liberty 

• 47 R co-sponsors are secured, none from Indiana 
 

• Bill Passes House 
• Speaker Foley (D) WA calls for voice vote 

• Bill passes, no record of votes ever taken 
 

 
 

 

    House of Representatives 



Key Senate Leaders Champion Bill 
• House Bill is carried by: 

• Teddy Kennedy (D) MA Sponsor 

• Diane Feinstein (D) CA  Co-Sponsor 
 

• D Co-Sponsors rapidly line up 
• Barbara Boxer CA 

• Barbara Mikulski, MD 

• Russ Feingold, WI 
 

•  Senate makes minor changes and passes bill 
• Bill passes 97 - 3 

• Indiana’s Lugar and Coats vote ‘Aye” 

• 3 “Nay” were Jesse Helms (R) NC, Harlan Matthews (D) 
TN,  and Robert Byrd (I) WV 

 

 
 

 

    Senate 

• Tom Harkin, IA 

• Harry Reid, NV 

• John Kerry, MA 



House Passes the Bill 
• Speaker Foley again calls for voice vote 

• Senate changes are accepted without modification 

• Bill passes on voice vote, no vote recorded 
 

• President Clinton signs the Religious 
Freedom Restoration Act  on November 
16, 1993 

 

 
 

 
 

 

    House Approves and President Signs 



The basis for dispute arose when the Catholic Archbishop 
of San Antonio, Patrick Flores, applied for a building permit 
to enlarge his 1923 mission-style St. Peter's Church in 
Boerne, Texas.  The building was located in a historic 
district and considered a contributing property. Local zoning 
authorities denied the permit, citing an ordinance governing 
additions and new construction in a historic district.  
 

The Archbishop brought suit, challenging the ruling under 
the Religious Freedom Restoration Act (RFRA) of 1993. 
Flores argued that his congregation had outgrown the 
existing structure, rendering the ruling a substantial burden 
on the free exercise of religion without a compelling state 
interest.  The City of Boerne lost at District Court but 
prevailed on appeal in the Fifth Circuit.  Supreme Court 
picked up the case to test RFRA. 

 

First Test 

City of Boerne v. Flores 



Supreme Court 

Supreme Court found for the City of Boerne and made clear that 

the RFRA does not permit the Federal Government direct states 

on the application of the law; rather it is up to the individual states 

to determine the manner in which they will discharge their duties 

under the law.  

Majority:  Kennedy, Rehnquist (CJ), Stevens, Scalia, Ginsburg 

Dissent:  O’Connor, Souter and Breyer 



States (and Judges) Move Into Action 

IN passed RFRA 

this session 

AR passed 

RFRA this 

session 

WY House 

passed, Senate 

Comm did not 

hear 

GA failed in Senate 

Committee after 

Gov. opposed. 

NC failed in Conf. 

Committee after 

Gov. opposed 

MS passed 2014 



Employment Protection 

     SO & GI: all employment 
     SO & GI: public employment  
     SO: all employment 
     SO & GI: state employment 
     SO: state employment 
     No state-level protection  



 

 

 

 

 

The Trend 

• States will continue to establish their own RFRA’s; most 

are expected to virtually copy the Federal Act (as did 

Arkansas).  Since SCOTUS has already ruled on the law, 

this is the safest path 

• Judges, in the absence of state RFRAs, have been and 

will obviously continue applying the framework laid out in 

the Federal RFRA whether their states like it or not 

• RFRA , in one form or another, is likely to become the law 

of the land in most every state one way or the other 



Many already have it, so why yell at us? 



Many already have it, so why yell at us? 



• RFRA allows a person's free exercise of religion to 

be "substantially burdened" by a law only if the law 

furthers a "compelling governmental interest" in 

the "least restrictive means of furthering that 

compelling governmental interest."  

• A person may be an individual, association, 

partnership, LLC, corporation, church, religious 

institution, estate, trust, foundation or other legal 

entity. 
 

Indiana’s RFRA 



• Providers* may NOT offer their religion as an 

affirmative defense or as an argument, may 

NOT discriminate, and have no standing 

under the new act 
 

• Download a copy of the 4 page bill at 

http://bit.ly/1FFACWW 

• Download a copy of the modifying Conference 

Committee Report athttp://bit.ly/1NLsJAB 
 

 
 

Indiana’s RFRA 

*Providers is new term: includes most for profit non-religious entities 



 

 

 

 

 

What does this mean to us? 

Recruiting May Be Another Story… 
 

• Be prepared if someone asks about the law 

• Regardless of what you have heard, nothing in the law 
sanctions discrimination 

• It does protect churches, religious not-for-profit 
organizations, parochial schools, priests, rabbis, etc 

• We don’t control state law; we do control our own 
policies, practices and values. Here is what we stand 
for…. 

• Our profession has deep experience in recruiting after 
decades of decisions, guidance from the EEOC, and 
support from SHRM.   

We’ve Got This 



 

 

 

 

 

Typical RFRA Cases 

 

• Sikh Employee of IRS in DC 

• Santeria Priest in Texas 

• Muslim Prisoner in Arkansas 
 



 

 

 

 

 

Federal Update 



 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Firearms  
manufacturers 
relocate from CO, 
NY and CT 
 

• Comprehensive 
Immigration 
Reform Stalls 

• Senate Bill hung 
up in the House 

• Senator Rubio (R-
FL)  a sponsor, 
withdrew  support 

 

• IRS, NSA, EPA 
Scandals 

• IRS targeted 
conservative 
organizations in 
2010 

• Edward Snowden 
blew whistle on 
NSA 

• EPA forcing 
shutdown of coal 
powered plants 

 

 
 

 

    113th Congress 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Firearms  
manufacturer
s relocate 
from CO, NY 
and CT 
 

• Comprehensi
ve 
Immigration 
Reform Stalls 

• Senate Bill 
hung up in 
the House 

• Senator 
Rubio (R-FL)  
a sponsor, 
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support 

 

• IRS, NSA, 
EPA Scandals 

• IRS targeted 
conservative 
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s in 2010 

• Edward 
Snowden 
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on NSA 

• EPA forcing 
shutdown of 
coal powered 
plants 

 

     House 
 

 

 

 

 

• Passed Bills:  297 
• 40 year average: 331 

• 10% below average 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Firearms  
manufacturers 
relocate from 
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    Senate 
 

 

 

 

 

• Passed Bills:  59 
• 40 year average: 215 

• 73% below average 
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    114th Congress 
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• Passed Bills:  55 
•Through March 27 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Firearms  
manufacturers 
relocate from 
CO, NY and CT 
 

• Comprehensive 
Immigration 
Reform Stalls 

• Senate Bill 
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• Edward 
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    Senate 
 

 

 

 

 

• Passed Bills:  5 
•Through March 27 
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Key Senate Committee Assignments 

 

• Mike Enzi, SPHR (WY) Budget 

• Lisa Murkowski (AK) Energy 

• Lamar Alexander (TN) HELP 

• Chuck Grassley (IA) Judiciary 

• John McCain (AZ) Armed Services 

• Orrin Hatch (UT) Finance 

• Bob Corker (TN) Foreign Relations 

• James Inhofe (OK) Environment 



What to expect from the 114th Congress 

HR 30 Passed 
 

• Save American Workers Act 

• Young (R-IN) and Lipinski (D-IL) 

• Passed House last year; not heard in Senate 

• Passed 252 (240 R 12 D) to 152 (D) 

• All Indiana R’s voted “Aye”, both D “No” 

• Ball is now in Mitch McConnel’s court 

• President has stated he will veto the bill 



What to expect from the 114th Congress 

S 30 Introduced 
 

• Forty Hours is Full-Time Act 

• Collins (R-ME) and Donnelly (D-IL) 

• Assigned to Senate HELP Committee 

• 38 Co-Sponsors (36 R & 2 D) to 152 (D) 

• Ball is now in Mitch McConnell's court 

• President has stated he will veto the bill 



What to expect from the 114th Congress 

SJ 8 Passed 
 

• Providing for congressional disapproval 
under Chapter8 of title 5, United States Code, 
of the rule submitted by the National Labor 
Relations Board relating to representation 
case procedures 

• Passed House 232 - 186 

• Passed Senate 53 – 46 (Donnelly not present) 

• 38 Co-Sponsors (36 R & 2 D) to 152 (D) 

• President has stated he will not authorize it 



What to expect from the 114th Congress 

HR 1147 
 

• Legal Workforce Act 
 

• Passed House Judiciary Committee in March 
• Mandates use of E-Verify for all employers 

• Eliminates I-9 Form 

• Amendments needed 
• Use of knowledge based information in process 

• Employer safe harbor 

• System safeguards against identity theft 

 



What to expect from the 114th Congress 

Budget 
 

• Majority Leader McConnell has said the 
legislative calendar in the Senate will be 
dominated by the budget through early 
summer  
 

• Both Houses of Congress have material 
numbers of members who want to break 
the spending sequester in order to shore 
up defense spending.   
 



 

 

 

 

 

Regulatory Update 



Union Election Statistics  

• 38 Median days from petition to election  

• 94% of elections held within 56 days  

• Union win rate continues to climb: 

• 2012: 63.2% 

• 2013: 64.7% 

• 2014 (through June): 69.2% 



• Petition likely emailed (e-transmission new)   

• New Notice of Petition for Election posted two 
days from service (generally transmitted with 
Petition) – If not posted, can be grounds to set 
aside an election – Email distribution may be 
required 

   

• Practical Impact  
• Unsuspecting employers could receive email service             

of a Petition and not read their email timely and/or simply 
not post the Notice of Petition timely  

 

• All employers need education and dedicated process for 
all location heads 

Ambush Election Rule Key Changes 



• New Statement of Position 
• Due one business day before hearing (hearing generally set for 

eight days following service of Petition and Notice of Hearing) 

• Must identify all issues for hearing (waived if not raised) 

• Must include list of prospective included voters (as well as 
voters to exclude) along with job classifications, shifts, and 
work locations 

• Practical Impact 
• Issues for hearing must be immediately analyzed and readied 

for possible hearing and disclosure to the Board 

• Union has list of employee’s names and work information 
within about a week of filing its Petition –  

• Identify “supervisors,” “units,” and counsel – NOW! 

Ambush Election Rule Statement of Position 



• Accelerated pre-election hearing (eight days after 
Notice is served) 

• No litigation of unit issues that are “unnecessary” to 
determine if election is appropriate 

• Generally, no post-hearing briefing (oral argument 
instead) 

• No automatic stay of election to consider request for 
review of regional director decision 

• Practical Impact 
• Few issues will be litigated pre-petition, creating problems with 

some voters potentially feeling disenfranchised and/or 
fractured units 

• Supervisory status potentially left unresolved, creating 
significant problems for employers 

Ambush Election Rule  

Hearing and Post-Hearing 



• The Final Rule provides for an expedited process for 
filing Objections to conduct affecting an election: 

• Objections and supporting evidence must be filed 
within seven days of election 

• Hearing scheduled within 21 days of election 

• Practical Impact 
• Post-petition, employers must be able to immediately assess 

whether Objections should be filed and assemble the 
company’s best evidence before the week is out 

Ambush Election Rule  

Post Election Objections 



• During non-work time, employers must open their 
corporate email systems to employee union 
organizing and group discussions among employees 
about the terms and conditions of employment   

• Section 7 applies to all employers, not just unionized 
employers 

• Employers can no longer ban or regulate employees’ 
nonbusiness use of its email system 

• Employees have a statutory right to use corporate 
email for Section 7 purposes 

• Ban may extend to other communication platforms, 
including text messaging and internal social media 

• Employers that ban all nonbusiness use of corporate 
email need to rescind policy 

Email Communications 

Purple Communications Holding 



 

 

 

 

 

Regulatory Update 



• Level Set 
• Over a year ago the President 

ordered the Secretary of Labor to 
review the FLSA with the objective of 
making more employees eligible for 
overtime. 

• DOL said it would produce new rules 
in November 2014 

• Then February 2015 

• Now “Spring”  (but rules sent to OMB) 

Fair Labor Standards Act Update 
 



• Two Tests for Exemption 
• Salary Level/Basis 

• $23,600 Annually (Current) 

• Duties 

Fair Labor Standards Act - Current 
 



• “White Collar” Exemptions 
• Executive 

• Administrative 

• Learned Professional 

• Creative Professional 

• Computer 

• Outside Sales 

Fair Labor Standards Act - Current  
 



Current Rule on Primary Duty 

•  Principal, main, major or 
most important duty 

• Based on all facts, with 
major emphasis on the 
character of the job as a 
whole 

• Time spent on exempt 
duties is a “useful guide” but 
not determinative 

New Duties Test? 
 

Expected Rule 

 

Over 50% 
 

 

 

 

 

 

 



• 60 House Democrat sent a letter to the 
President asking the FLSA salary threshold 
be set at $69,000 per year 

• Belief is that DOL wants to take to $47,320 

• But DOC is pushing back hard 

• Where it lands no one knows 

New Salary Level? 
 



Current Rule 

• Concurrent performance of 
exempt and non-exempt 
work does not disqualify an 
employee from exemption 

• Exempt executives decide 
when to perform nonexempt 
duties and remain 
responsible for supervising 
and other management 
functions 

Executive Concurrent Duties 
 

Expected Rule 

• Non-exempt work counts 
against the exemption, as 
managers must spend more 
than 50% of their time 
supervising 



Supreme Court 

 

 

 

 

 

 

 



• Young was a driver/delivery person for UPS 

• She became pregnant and applied for light duty when her 
physician restricted the weight she could lift 

• UPS allowed only workers recovering from injury at work to 
perform light duty and denied her request 

• Young sued and lost in both lower and appellate courts 

 

Young vs. United Parcel Service 



• Majority finds for Young on basis of PDA 

• Employers must treat pregnancy as any other disability 

• Court rejected both sides arguments (not common) 

• Court states disfavor with EEOC guidance  

• …but further conflate PDA with ADAAA 

Majority:  Roberts (CJ), Alito, Breyer, Ginsburg, Sotomayor 
and Kagan  

Dissent:  Scalia, Kennedy and Thomas 
 

Outcome:  Light duty for WC injury only policies are likely 
indefensible  

 

Court Finds for Young 



 A Look Ahead to 2016 

Iowa Caucus date:  February 1, 2016 

• Anyone who does not have a ground game set up in Iowa in 

the next 60 days will be in the backhand court. 

 

 

• Congress has a nine month window to get work done 

before the political calendar starts crowding out the 

legislative calendar. 
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